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Minutes of Greenville Town Council Meeting
April 13,2009

President Talbotte Richardson noted the passing of Councilman Hanzel Barclay who
represented the 3" district of our Greenville Town Council. To the couneil s know ledge
this is the first councilman to pass away while holding office the 1 lovd County Clerk
has been notified and the Floyd County Demaocratic Clinimnn has thitts davs o 1#1 ihe
vacancy. or the council will pick a replacement. Councitywomen Haves requested that
some type of memorial be bestowed on Hanzel, perhaps naming of a street. There was a
momert of silence and then Chaplain Mark Avery offered a praver. Councilman Barclay
will be sorely missed and hard to replace.

President Talbotte Richardson called the regular monthiv mceting to order. Other
Councilpersons present wwere Bob Wright, Patti Has ecand Eandal Tohnes, along wiih
Clerk Jack Travillian. Also attending the mectiog v e il Saperintendent Gary
Getrost, town attorney Rick Tox. and other concerned 10 s

Minutes: Councilman Johnes made a motion and B, Wright seconded (o accept the
March monthly minutes. The council voted to approve 4-0. A motion was made by R.
Johnes and seconded by T Richardson to accept the special meeting of March 9 minutes.
Mation passed 4-0.

Marshal’s Report:

Marshal Burkhart gave his monthly report about st tope fichvrs md varmings
Elfective May 1, 2009 the Tndiana State Police e ollering i peomits application
oniine. The applicant simply prints off (he forms and retarns it along with any appropriate
[ces 1o their tocal police departinent 1o be finger printed. I'he forms are stith available at
town hall for those who do not want to use the website. Marshal 13urkhart reminded the
council that each police officer must complete 24 hours training each vear to remain
active. Currently the Greenville Marshal Department Officers are finishing up mandalory
training offered by Georgetown Police Department. Marshal Burkhart questioned the
positioning of the stop sign on West 1% Street. Councilinan Johnes stated the sign should
face the southbound trattic becanse ol the Blind <top canand by the vaage located at 1
Street and the alleyway.

Marshal Burkhart stated that he had been in contact wilh an agency aboul matching
funding for a police ofticer. ‘The requirement would he 25% matching from the local
budget and run for 3 vears.

Waler Business:
Superintendent Getrost submitted monthly adjnstients to the council. 1 he board
approved the adjustment lor the hill (4-0y,

Pdmping station in Galena: Attorney Fox gave a report on the progress of the temaining
easement on an unbuildable lot on Lvert Avenue using the process of “lnnninent
Domain”. Attorney Larl Mullins has contacted Fox and stated that the owner Stephanie
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Padget will accept the council's offer of $2,325. 1'ox stated that the paper work should be
completed within a couple of weeks. Superintendent Getrost gave a report that a large
Sycamore tree had to be cut up on the site.

Contract for GPS: Superintendent Getrost has ordered a taptop Fonghbook CE3O for field
uses. The cost of the unit ts $3820. Because of the cost thie limit on the Warer Uiility
credit card was increased 1o $5.000. R tohnes made the motion and 1 Richardson
seconded the limit increase. Motion passed -0,

Additional adjustment  a customer has requested and additional adjustment due 10 a line
failure during the ice storm. ‘The customer was unaware due to no visible signs of
leakage. The original standard adjustment lowered the bill from $929 10 $804. The
council agreed to have the bill adjusted in the same malter as the 1artfield adjustment
from last year due to the circumstances. R, Johnes made the motion and . FHaves
seconded it. Motion passed 4-0. Superintendent Gelrost i to proside Council Member
Johnes with information concerning water bill adiustmeat. Conneil Member Johnes will
develop a resotution to address adjustiment lor the Tute,

Update on the backup generator: Superintendent Getrost presented the council with three
bids for installing a backup generator. This generator should be available 1o power either
town hall or the maintenance garage. The bids were Kiesler lectric - $6.575 for a 16K
and $850 for transfer panel (o garage for a total cost of $7.425. Dan's Electrie $9.500 for
17K generator and $1,200 for maintenance building. for a total cost of $10.700. River
City Controls bid of $6.930 for 17K Gumdian generator with dial vontrofs (o do citler
building. Motion made by R. Johnes and seeonded by 18 W hight 1o nccept the Towest bid
from River City Controls. Motion passed -0,

Update on carpeting: Superintendent Getrost gave the council 2 bids. e had requested
bids from several different installers and only two would do the estimate without charges.
P C Lumber from New Albany bid of $3,269.31 and Odell Andres and Son of Floyds
Knobs bid of $3,987.18. Motion was made to accept the Towest bid by R. Johnes and
seconded by 3. Wright., Motion passed 4-0.

Superintendent Getrost noted that the oftice temodeting e almast complete howeser
the counter top in the main lobby was Jooking aged. Te wequested replacement and will
be seeking bids with an appreximate cost of $1.000. The council apreed to took at bids at
next month’s meeting.

Financial:
Review/Approval Checks and Expenditures: Clerk travillian presented the forms for
checks written {rom the utility and the town,

Clerk Travillian has had major problems with (he tossnspnd soaver oilit sofiware and is
not pleased with the service and cost. e will be fooking o possible replacement of the
current Keystone software. The annual service contract will be up for renewal in July.
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Committee Reports:

Councilwoman Hayes gave a report aboul research she had done in regards (o the
terminology of Police Commissioner as the council representative for the Marshal's
Department. The proposed version of Ordinance 2009-M-014. an ordinance concerning
the use of force by the Greenville Marshal's Department, there is reference 1o the police
commissioner. Councilwoman Hayes has talked o the Indiama State 1 aw Fulorcement
Academy and the town cannot have both & marshal and police conmissioner. Hayes did
the research because she was questioned by a Floyvd County police officer about someone
having a badge and not being authorized as a qualiticd police oflicer. Councilman Johnes
stated the only persons that can tegally have a hadge and arvest powers are those whe
have completed the appropriate training required by Indiana Codes. The Marshal, Deputy
Marshal and any Rescrve Officers (Burkhart, Wisman. Moore. and sSchmitt) are the only
members that have completed the training. The term police commizsioner was not used to
imply arrest powers. it was used onby to name the person who wonld be the liaison
between the Council and the Marshal Department. The term will be edited out of the
proposed ordinance.

Bob Wright/Emergency Services:
There is a drainage problem in Wind Dance Farms, Connciliman Wright requested getting
three bids to correct a slight problem. approximate cost of under $400

Councilman Wright made the proposal ol canceting the snow removal contract for the
rest of 2009, Attorney Fox stated (hat he would have (o Took at the contract heforo giving
an opinion about canceling or changing the contiact,

Randal Johnes/Property:

The Greenville Website (http://y isiterect illeimeom.y has heen updated and will start
accepling Greenville News — announcements about birthdays, anniversaries, new births,
and yard sales. Visit the website for nore details about the posting, Water Clerk Stone
has expressed an interest in learning to update the Website, so Councilman lohnes
requested purchasing of soflware to install on the water company’s computer. The
purchase was approved 4-(),

Widening of Highway 150 Project: Councilman Johnes read an e mail response from
INDOT that was sent to Janet Worrall stating that the 150 renovation project is still in the
design stage. INDOT stated the speed limit is still an enforcement issue, reducing the
speed limit and installing a signal light would cause backips and inereased rear end
accidents on highway 150 at the intersection at Greenvillest wcorgetown Road, INDOT
stated the intersection at Cross Street and Highway 150 does not meet the state warran(s
for a trafTic light. Mr. Pearcy of INDOT is requesting a six-month snap shot of tickets in
the area. Councilman Johnes stated to Mr. Pearcy that the Marshal Pepartment can nol
write tickets to motorist obeying the speed limil. 1 he problemis the speed limit is posted
to high at 50 and 55 mph in town. Councilman Johnes read a letter President Richardson
sent lo Mr. Pearcy stating the fact thal lowering the specd Tt is a salely issue for
citizens of Greenville not the traffic passing through, 1< {etter again requested to install
a traffic signal and lower the speed limit to 30 MPFE within (he town limits. Councilian
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Johnes has spoken with Mary Ann Jordan in the Governor's Office. The packet of
information on the 150 project that was sent to the Governor has been delivered to the
Governor’s Chief of Stalf and is being reviewed. Councilman JTohnes will tollow up
giving the Chief of Staff time to review the information.

Planning and Zoning:
Don Lopp will be holding a public town mecting at the Greenville School. Details o
follow.

Councilman Johnes has contacted Don ‘Fhieneman reguesting an update at the May 11,
2009 meeting about the annexation of Heritage Springs.

Councilman Johnes has beew in contact with Frica Speer of the Southeast Conmunity
Liaison Office of Community and Rural Affairs aboul receiving a grant to be vsed for an
engineering study for the possibility of installing sewers in Greenville. B grant is
obtained for the engineering study alter study is complele it mas be possible to receive a
granl to construct a sewer trealment plant and install sewers. River Hills would he the
local agency representing Greenvitle (o the state in drafling the grant request. There will
be a meeting on April 29 at 1030 AM in the town hall with the Fown Council, Frica
Speer and Melissa Woaods to discuss the grant process. This will be an Lxecutive Mecting
closed to the public.

New Business:

Councilman Johnes commended Water Company Clerh Ay Stone for the promt
copying ol alt ordinances and minutes that are on Jile. 1hese document copies have been
put in binders and are located at the town hall for public consumption.

Councilman Johnes requested a spectal meeting o be held an April 27 at toswn hall. The
meeting will be for the reading and possible passage of new ordinances. Counciliman
Johnes noted this is necessary to clean up the back log of ordinances the town is
considering. Future special meetings may be required. No other regular business will be
discussed at these special meetings.

Paving of Parkland Ieights - Councilman Johnes stated he las put wopether a bid
package and contacted four companies for resurfacing the streels (that were widened last
year in Parkland [eights to help insure level wear and improve the appearance of the
sub-division. Bids are due for the May 11" monthiy meeting. Afier reviewing the hids it
will he determined if protect needs to be b lished in the aper for idditiona] Bl

No further business coming before the Council the meeting was adjourned.
P Lo 1v_"_, i ! /
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Presiding Oflicer

ATTEST:

Al

"terk of the Council



Town of Greenville
PO. Box 188
Greenville, In. 47124

AGENDA FOR:

TOWN OF GREENVILLE, INDIANA

MONTHLY MEETING FOR MONDAY, ARPIL 13TH, 2009
1. MEETING CALLED TO ORDER BY COUNCIL PRESIDENT: Talbotte Richardson
2. OPENING MEETING WITH PRAYER:
3. SPECIAL PRESENTATIONS:

4. READING, REVIEW AND APPROVAL OF MINUTES FROM PREVIOUS MONTHLY
MEETING MINUTES OF: MARCH 9TH, 2009

5. MARSHAL’S REPORT: William Burkhart Jr.
{A} - Normal monthly activity reports.

6. FLOYD COUNTY OR STATE OF INDIANA REPRESENTATIVES:

7. WATER BUSINESS: WATER SUPERINTENDENT: Gary Getrost
{A} - Report on water usage and teaks
{B} - Superintendent’s report
{C} - FMSM Contract update
{D} - Installation of Pumping Station
{E} - Bids Back-Up Generator
{F} - Bids for Carpet
{G} -Customer Request for Water Adjustment

8. FINANCIAL: GREENVILLE TOWN CLERK: Jack Travillian
{A} - Review and Approve Checks and Expenditures,

9, COMMITTEE REPORTS:
{A} - Town Board President: Talbotte Richardson
{B} - Emergency Services: Bob Wright
{C} - Streets and Roads: Randal Johnes
{D} - Public Relations and Property Cleanup: Randal Johnes
{E} - Special Projects: Patti Hayes
> Patti Hayes — Findings on some current issues,
{F} - Attorney: Rick Fox

10. OLD BUSINESS:
{A} - Ordinances Second or Third Reading:
> 2009-T-002 — Second reading with amendments
> 2009-T-009 - Second reading with amendments
>2009-T-011 — Second reading
> 2009-T-012 - Second reading
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11. NEW BUSINESS:
{A} - Ordinances First Reading:
> 2009-M-014 - If time allows
> 2009-T-010 - If time allows
] > 2009-T-006 — If time allows
" > 2009-T-007 — if time allows
> 2009-T-008 — If time allows
> 2009-T-015 ~ If time allows
> 2009-T-005 — If time aliows

{B} - Citizens requesting to speak and subject:

12, ADJOURNMENT:
Next Monthly Meeting Monday May 11", 2009 @ 7:00 PM

Note: to speak before the council your name must appear on agenda. President of the board may allow you to speak if he deems
information you wish to present is a critical situation that would not be served by postponing the subject until the next meeting. To speak
before the council contact Water Company Clerk or Council Member for proper form and Rules of Meetings.



Town of Greenville

General Fund
Payroll
Marshal's Payroll
Employee Benefits
Computer Software
Office Supplies
Marshal's Fuel
Legal
Offical Bonds

Travel
Legal Notices

Insurance
Equipment & Repairs
Town Promotion
Trash Collection
Organizational Dues
Fire Protection
Total ($18,472.46)
Local Roads and Streets
Legal & Engineering
Legal Advertising
Maintenance ROW
Streets & Alleys
Equipment Maintence
Total ($18,777.27)

BudgetSheet1

4/13/2009

Budgeted Spent Remaining
$ 13,20000 $ 2,775.00 $ 10,425.00
$ 33,200.00 $ 8,149.80 $ 25,050.20
$ 385000 $ 565856 $ 3,284.15
$ 1,5600.00 $ 1,500.00
$ 50000 $ 131.00 $ 369.00
$ 3,00000 $ 45680 $ 2,543.20
$ 800000 $ 272000 $ 5,280.00

$ -
$ 600.00 $ 600.00
$  700.00 $ 700.00
$ 3,200.00 $ 3,200.00
$ 1,638.00 $ 1,638.00
$ 1,000.00 $ 160.00 $ 840.00
$ 1,000.00 $ 1,000.00
$ 750.00 $ 703.00 $ .47.00
$ 10,000.00 $ 10,000.00
$ 82,138.00 $ 1566145 $ 66,476.55
$ 1,000.00 $ 1,000.00
$ 107.00 - $ 107.00
$  3,250.00 $  3,250.00
$ 23,000.00 $ 23,000.00
$ 200000 $ - $ 2,000.00
$ 29,357.00 $ 29,357.00

1



Town of Greenville

Motor Vehicle

BudgetSheet1

4/13/2009

Streets Signs $ 2,00000 $ 186644 $ 133.56
Materials $ 428.00 $ 3778 § 390.22
Engineering $ 1,000.00 $ 1,000.00
Insurance Streets $ 4,000.00 $ 4,000.00
Telephone $ 230000 $ 37846 $ 1,921.54
Equipment Repairs $ 2,00000 $ 2488 $ 1,975.12
Street Lights $ 600000 $ 146875 $ 4531.25
Snow Removal & $ 14,00000 $ 690910 $ 7,090.90
§treets & Alleys by $ 4,500.00 $ 4,500.00
Other Maintenance $ 636.00 $ 636.00
Total ($19,880.60) $ 36,864.00 $ 1068541 $ 26,178.59
Cumulative Capital
Improvement ($5,290.28)
Inter Fund Operation $  6,000.00 $ 6,000.00
EDIT ($14,230.47) :
Other Capital Outlays ¢ 10,000.00 $. 10,000.00
Law Enforcement
Training ($916.61) $ 1,000.00 $ 1,000.00
Riverboat ($1,614.28)
Inter Fund Operaton $ 6,100.00 $ 6,100.00
Donations (150.00) $ 150.00 $ 150.00
Income Expenses Profit/Loss
Water Operating $ 6393641 §$ 5363844 $ 10,297.97
Meter Deposits $ 26687 $ 32500 9 (58.13)
Bond and Interest $ 164.05 $ 164.05
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FUND EXPENDED

601 56766.30

602 1450.00

604 300.00

e Tata] A 58516.30
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04/13/2000 17:09:02 FUND SUMMARY OF A/P VOUCHERS
BBFOSUM FRX

FUND EXPENDED

101 4453.08

201 880.62

*** Total * 5333.70
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March 25, 2009

TO: Police Chief Billy Burkhart and the Greenville Town Council

This is to inform you of my resignation as a reserve officer of the Greenville Police
Department effective immediately. I do apologize for any inconveniences this may
have caused.

THANK YOU,

. Ge
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River City Cbntrois, Inc.
Toll Free: (866) 781-8007

April 9, 2009

lireenville Water Utilities
Attn: Gary W. Getrost
P. O. Box 188
Greenvllle, IN 47124
FAX: {812)923-1099

Dear Mr. Getrost:

River City Controls, Inc. is happy to provide you with this proposs| for provic ¢ and
installing a new Guardian 17kW backup generator &t your facility. This gener. or comes
equipped with a two line LCD digital controller, automatic transfer switch we  built —in
priority foad center, and operates on LP gas, We have found that generators ihat
operate on LP gas are much quieter when running compared to diesel powar
gererators.

During power outages like the ones we have experienced lately {wind storm, ice storm,
ect.) this new Guardian generator will supply enough power to run your conputers, 1
clreuit of AC receptacles, and 1 circuit of lighting. It will a so have enough ; ywer to run
your furnace in winter or your air condlitioner in summer.,

Pleasa Note: This 17kW gererator will also be able to power your water later but,
only when the air conditioner is not ir: use.

The price for this proposal, providing and installing a new Guardian 17kW or Zbup
generstor at your facility Including: getting any permlts needed, mounting p d, wiring of
unit by a ticensed master electrician, and training on the generator’s operat™ in ic.
56930.00.

Pleasa Note: Customer Is to provide the LP gas connection for the unit. This service is
usually provided by the LP gas supplier.



Below I have listed an option you may wish to consider when purchasing this gererator:

Option 1: River City Controis can also provide and install the above new Guardian

bac <up generator in @ 20kW model. This mocel would have ali the same “eatures as the
17.W model and it would be able to power your water heater when the air conditioner
is 1 use. The price for this model [s $78%0.00,

; %iiver Gity Controls would {ike to thank you for the opportunity to provide you with this
aroposal. If you have any questions, please give us a cail at (866) 781-8007 or (502)
396-0547.

Th you
A L2 ‘—‘&lh)

Lisa Balley <

President, River City Controls, Inc.

i

gd BGZ 60 B0 60O IOV



ELECTRIC wc
7010 Kiesler Rd.

Graenville, IN 47124
Phone: (812)923-8772

PROPOBAL SUBMITTED TO: WORKSITE:

bt oartz Oreorh

mna[éﬂz 3/{ 2007_ _ ) ;
WE HEREBY PROPOSE TO FURNISH ALL THE MATERIALS AND PERFORM ALL OF THE LABOR NECESSARY FOR

THE COMPLETION OF:

TS AL b, 00D AT SIAIDBY GNEEATOE. AT OICE
BolLbIAG . ClNbZA o2 wiee Bé SE7T DY titcrc Sepurct.
.7 TEANS P ATION, BLinAe oF vniT, o 1BMNG , GAS PiPIG  Reipél>
FoB LomPrbrb. Sysrém. 4?65‘7 o

37\/ oyl TEANS L JANEL- OV ELELeNZii S{EICE fBE Srortat
Buioine, TMIS TucLortB TEANGFEE FANEL -, COTSIDE BledP THE, ozl

sz Hookop 70 ctntenror, I BS50- (Wo Caukesror I TS Fhick

FAILURE TO PAY THE BALANCE WHEN DUE SHALL OBLIGATE TRE PURCHASER TO PAY ALL COSTS OF
COLLECTION TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW, THOSE EXPENSES MAY INCLUDE, .S SO0 WAT7~
REASONABLE ATTORNEY FEES, AND COURT COST.

v MY M

FOR THE SUM OF A“B@ vV é/ 1O BE PAB) ON RECEIPT O
INVOICE. Maﬂf/ﬂ L péD
BALANCES SHALL BEAR INTEREST AT 1.5% PER MOWTH. ANY ALTERATION OR DEVIATION FROM THE ABOVE

PROPOSAL INVOLVING EXTRA COSTS WILL BE EXECUTED ONLY UPON WRITTEN ORUERS, AND WILL, BECOME
AN BEXTRA CHARGE OVER AND ABOVE THE ESTIMATE.

RESPECTFULLY SUBMIJTTED BY-
NOTE: THIS PROPOSAL 1S VALIL FOR 33 DAYS FROM ABOVE DATE.

ACCEPTANCE OF PROPOSAL

THE ABOVE PRICES, SPECIFICATIONS, AND CONDITIONS ARE SATISFACTORY AND ARE HEREBY ACCEPTED. YOU
ARE AUTHORIZED TO DO THE WORK AS SPECIFIED. FPAYMENT WILL BE MADE AS OUTLINED ABOVE.

DATE OF ACCEPTANCE SIGNATURE OF PURCHASER

~ LIMITED WARRANTY

Service and repiry shall be made to all equipment without chage for one year flom date of ipstaliation,
Provided that the repair was made necessary by defects in materinl or warkmanship.

6 MONTH FACTORY WARRANTY OF MATERIALS.
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Item No. 1

Questions have arisen in the use and definition of the title “Commissioner”. In my research and
talking to The Indiana Law Enforcement Academy, I have found that there is no such thing in the
State of Indiana as a Police Commissioner, Marshall’s Dept. Commissioner or any type of Law
Enforcement Commissioner. And therefore the title itself has no Authority. There can be a
Commiittee Chair person or a Public Safety Director and those titles only hold civilian powers
and authority, but no Police Powers.

Questions have arisen concerning individuals that may possess a badge that possibly may not
have the authority or powers to do so. These questions have come from talking to some of the
Floyd County Sheriff’s Dept’s Staff, And they have questioned such individuals showing up on
runs or scenes that they may have no authority to do so. If such authority does exist, then
clarification is required in which there is documentation, evidence of training and some sort of
proof of that gives an individual the authority to conduct police duty’s and or gives them police
powers.

Item No, 2

ith thepasging of our respected and fellow Council Member, Hanzel Barclay, ag hard-as-t is to
have to vengider Tilting-hig seat, it has to be done. Sinee"Hanzel wasa-Pefocrat it is my

nderstanding that Yhre-Demg: -:u..':u has-30 days to appoint someone. If the Democratic Parf
oes.110t appoint someone in those 35 Gayhantiie responsibility Tattsren-tCuncil members
to do so. If the responsihiljty-doesf  eGid-gncourage all current mémbers to

take special care and corfSidefiion cople-Voted for Hanzel andasymsall know with his
years of dedicatisand public service; FoTwith-just the council but also his yearSel the

Indiana StatsPolice and as gwafued and respected citizemof(reenville, his shoes will be Tiard. to
fi

Item No. 3

I would like to have the council consider honoring Hanzel in some way.

DISCUSSIONS



N’

~Indiana Code 30-8-Y age | ol 4

Bl B

Information Maintained by the Office of Code Revision Indiana Legislative Services Agency
04/13/2009 05:59:37 PM EDT
IC 36-8-9
Chapter 9. Town Board of Metropolitan Police Commissioners

IC 36-8-9-1
Application of chapter

Sec. 1. This chapter applies to all towns.
As added by Acts 1981, P.L.309, SEC.60.

B

(2) cstablish a board of metropolitan police commissioners (referred to as "the board" in this

is agdeg by Acts 1981, P.L.309, SEC.60. Amended by P.L.3-1987, SEC.567; P.L.101-1998, SEC A.

IC 36-8-9-3
Repealed
(Repealed by P.L.12-2001, SEC.2.)

1C 36-8-9-3.1
Membership i
Sec. 3.1. (a) An ordinance adopted under section 2 of this chapter must provide as follows:

(1) The board must consist of either of the following number of members:

(A) Three (3) members. If the ordinance provides for a three (3) member board, not more than
two (2) board members may be members of the same political party, if individuals who satisfy this
requirement can be found to serve on the board. -

(B) Five (5) members. If the ordinance provides for a five (5) member board, not more than three
(3) board members may be members of the same political party. if individuals who satisfy this
requirement can be found to serve on the board.

(2) Each board member must be a resident of the town.

(3) The town legislative body shall appoint each board member.

(4) Except as provided in subdivision (5), the term of each board member expires January 1 of the
third year after the member's appointment.

(5) The ordinance must provide for staggered terms of the board members and the method for
staggering the terms. If the board has three (3) members, the term of one (1) board member must expire
each year; If the board has five (5) members, the terms of not more than two (2) board members may
expire each year.

(6) The town legislative body may remove a board member for any cause that the legislative body
considers sufficient.

(7) The town legislative body may not appoint a police officer

http://www.ai.org/legislative/ic/code/title36/ar8/ch9.html 4/13/2009
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. - employed by the town to serve on the board.

(b) The ordinance may provide that a member of the town legislative body may serve as an ex officio
member of the board. If the ordinance permits members of the town legislative body to serve as
members of the board, the following apply:

(1) The ordinance must state the maximum number of board members that may also be members of
the town legislative body.
(2) The ordinance must provide either of the following:
(A) That a board member vacates the member's position on the board when the member is no
longer a member of the town legislative body.
(B) That a board member may continue to serve until the end of the board member's term even if
the board member vacates the member's position on the town legislative body.
(3) A board member who is also a member of the town legisiative body may not receive
compensation as a board member provided under subsection (g).
(4) A board member who is also a member of the town legislative body is not required to post the
bond required by subsection (f).

(c) This subsection does not apply to a board member who is a member of the town legislative body.
Before performing any function of a board member, an individual shall take and subscribe an oath or
affirmation of office before the circuit court clerk of the county in which the town is located.

(d) This subsection applies to all board members. Before performing any function of a board member,
an individual shall take and subscribe an oath or affirmation before the circuit court clerk of the county
in which the town is located that, in each appointment or removal made by the board to or from the town
pelice department under this chapter, the board member will not appoint or remove a member of the
town police department because of the political affiliation of the person or for another cause or reason
other than that of the fitness of the person.

() The circuit court clerk shall file oaths and affirmations required by this section among the circuit
court clerk's records.

(f) This subsection does not apply to a board member who is a member of the town legislaiive body.
A board member shall give bond in the penal sum of five thousand dollars ($5,000), payable to the state
and conditioned upon the faithful and honest discharge of the member's duties. The bond must be
approved by the town legislative body.

(g) The town legistative body shall fix the salary of board members who are not members of the town
legislative body. A board member's salary is payable monthly out of the town treasury.

(h) If the board has three (3) members, the town legislative body may amend the ordinance at any
time to increase the number of board members to five (5). The amended ordmancc and the appointment
of board members must satisfy all the requirements of

subsection (a).-

(i) A board established in compliance with section 3 of this chapter (before its repeal) is considered a
board established under this section. A town legislative body may amend an ordinance adopted in
compliance with section 3 of this chapter (before its repeal) as provided in this section.

As added by P.L.12-2001, SEC. 1.

IC 36-8-9-4
Powers and duties of board

Sec. 4,(a) The board may appoint, subject to the qualifications for employment determined by the
board and approved by the town legislative body, as many persons as necessary to serve in the police
department of the town. One (1) person shall be appointed to serve as the police chief. The board may
also appoint other employees that are necessary to carry on the work of the police department.

http://www ai.org/legislative/ic/code/title36/ar8/ch9.html _ 4/13/2009
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- (b) The board may recommend and the town legislative body shall determine the compensation to be
- paid to members of the police department in amounts that are just and reasonable.

(c) All persons appointed must be of good moral character and serve only during good behavior. The
board constitutes the safety board of the town for purposes of the suspension, demotion, or dismissal of
any member of the police department. Proceedings for the suspension, demotion, or dismissal of any
member of the police department shall be conducted in the manner prescribed by 1C 36-8-3-4. The
disciplinary provisions of IC 36-8-3-4.1 also apply to the safety board and the police chief.

(d) The board may make general and special rules for the government and discipline of the police
department and may make special and general orders to the department through the police chief, who is
the executive head of the department.

As added by Acts 1981, P.L.309, SEC.60. Amended by Acts 1981, P.1.315, SEC.6; Acts 1982, P.L.33,
SEC.41; P.L.198-1984, SEC.2; P.L.101-1998, SEC.5; P.L.65-2008, SE(.3,

1C 36-8-9-5
Appropriations

Sec. 5. The town legislative body shall appropriate a sum sufficient to pay the salaries of the
members of the town police department.

As added by Acts 1981, P.L.309, SEC.60.

1C 36-8-9-6
Statutes governing police departments

Sec. 6. (a) The operation, management, and control of a police department under this chapter is
governed by statutes applicable to the management and control of other municipal police departments if
those statutes are consistent with this chapter.

(b) The members of the police department may exercise all powers granted to members of police
departments by other statutes.

The members of the police department are entitled to all the rights. powers. and privileges granted by

statute to members of police departments.
As added by Acts 1981, P.L.309, SEC.60.

1C 36-8-9-7
Probationary appointments

Sec. 7. (a) The board may provide that all appointments to the police department are probationary for
a period not to exceed one (1) year.

{(b) If the board finds, upon the recommendation of the chief of the department during the
. probationary period, that the conduct or capacity of a member is not satisfactory. the board shall notify
the member in writing that the member is being suspended or that the member will not receive a
permanent appointment.

(c) If a member is notified that the member will not receive a permanent appointment, the member's
employment immediately ceases. Otherwise, at the expiration of the probationary period, the member is
considered regularly employed.

As added by P.L.98-2000, SEC.28.

IC 36-8-9-8
Payment of line of duty health care expenses for police
Sec. 8. (a) A town shall pay for the care of a full-time, paid police officer who:
(1) suffers an injury; or

http://www.ai.org/legislative/ic/code/title36/ar8/ch9.html 4/13/2009
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(2) contracts an illness;
during the performance of the officer's duty.

(b) The town shall pay for the following expenses incurred by a police officer described in subsection

(a):

(1) Medical and surgical care.

(2) Medicines and laboratory, curative, and palliative agents and means.

(3) X-ray, diagnostic, and therapeutic service, including during the recovery period.

(4) Hospital and special nursing care if the physician or surgeon in charge considers it necessary for
proper recovery.

(c) Expenditures required by subsection (a) shall be paid from the general fund of the town.

(d) A town that has paid for the care of a police officer under subsection {a) has a cause of action for
reimbursement of the amount paid under subsection (a) against any third party against whom the police
officer has a cause of action for an injury sustained because of, or an iliness caused by, the third party.
The town's cause of action under this subsection is in addition to. and vot in lieu of the cause of action
of the police officer against the third party.

As added by P.L.150-2002, SEC.2.

http://www.at.org/legislative/ic/code/title36/ar8/ch9.html 4/13/2009



Indiana

The trustees of several county townships elected one of the trustees the superintendent
of schools, and the trustee voted for himself in Homung v. State ex rel. Gamble, 19
N.E. 151 (ind. 1888). In holding the election illegal, the Court declared, that:

A public officer is impliedly bound to exercise the powers conferred on him with
disinterested skill, zeal, and diligence, and primarily for the benefit of the public. it is
also the duty of the public officer having the appointing power to make the best
available appointment, and, in such a case, the right of appointment is not in any sense
the property of the officer possessing appointing power. it is the duty of the law to
secure the utmost freedom from personal interest or undue influence in the section of
public officers, whether elective or appointive. [At 153.]

The Court then pointed out that the Oregon Supreme Court in an earlier case had
concluded that a city council member could not vote for himself to become city marshal
because the vote violated the council’s procedures, and "Also that it is contrary {o the
policy of the law to permit a public officer having an appointing power to use such
power as a means of conferring an office upon himself," and declared that, "We concur
in both of the conclusions reached as above by the Supreme Court of Oregon, and
consequently feel constrained to hold that Homung’s vote for himself for the office of
county superintendent was contrary to public policy, and for that reason an utterly illegal
vote." [At 154.]
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Towns
Ed Gohmann, Counsel, Public Employees Retirement Fund
Frank McCain, Conseco Insurance

| have first included a brief chart containing a simplified structural comparison of
the two systems. Following that, | have addressed the major issues to be considered
by the Town Council in its deliberations.

Several statutory provisions remain unclear and issues remain without
conclusions because, to the best of anyone’s knowledge, no town has adopted the
model Police Merit Commission system. | raise this not for the proposition that, “since
no one else has done it, we should not do it,” but, rather because gaps have been left
in the statutes that might otherwise have been filled had this transition ever been
tested. In those instances | have indicated what could be the most conservative
approach for the Town Council to consider since this is a very litigious area of the law.

Appointment of Members

5 Members 5 Members
3 year Terms 4 year terms
Members are appointed by the Town The Town Council President appoints 2
Council members of different political parties
Of the 5 members only 3 can be of the 1 member is appointed by the Town
same political party Council
Council Members may be serve on the 2 members from different political
Board parties are elected by majority of the
Must be legal residents of the town police officers
Must be of good moral character Must be legal residents of the town for 3
Must be bonded prior years
Salary Must be of good moral character

May not be employed by the town

Per diem

Removal of Members

May be removed for sufficient cause by Serves at the pleasure of the appointing
the Town Council or electing authority and may be
removed at any time

Appointment of Police Officers

Board appoints members of the police Merit Commission appoints members of
department subject to the approval of the | the police department pursuant to
Town Council statutory requirements

Promotion of Police Officers

Statute is silent Merit Commission adopts rules for
promotion process pursuant to statutory
requirements

http://www.avongov.org/egov/docs/1020273977981.htm 4/13/2009
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Discipline of Police Officers

Board disciplines pursuant to statutory Merit Commission disciplines pursuant
requirements to statutory requirements

Appointment of Upper Level Pollcymaking Cfficers

By Board By Town Council President

Demotion of Upper Level Policymaking Officers

Town Council President with approval of | Town Council President* or Town
majority of Council Council President with approval of
majority of Council

* Statutes somewhat unclear
See, IC 36-5-2-13 and IC 36-8-3.5-11

Major Considerations
L Control by Town Council

The Town Council is elected by the public, so a system controlled by the
elected officials may be considered to be the most responsive to the public. If the
public does not like the way the police department is operating, they can effect change
by way of the ballot box. Therefore, each system should be examined in light of the
amount of control the Town Council may exert over it.

A. Metropolitan Board of Police Commissioners

1. All members appointed by Town Council.
2. All members may be removed by Town Council for sufficient
cause.
3 Town Council members may serve on the Board.
4. Town Council fixes the salary of the Board members.
5. Town Council may have input on promotions.
& Town Council may demote upper ievel policymaking officers.

B. Merit Commission

1. Two members are elected by the members of the police
depariment.

2. Terms of members are longer.
All members serve at the pleasure of the appointing or electing
authorities.
Town Council members may not serve on the Commission.
Town Council establishes per diem for each day of service.
Town Council has no input on promotions.
Upper level policymaking officers are appointed by the Town
Council President.
Upper level policymaking officers are demoted either by the
- Town Coundcil President alone or with the approval of the Town
Council. This is one of the areas where it is difficult to read the
statutes in harmony. Therefore, the most conservative

o NoOnhse W
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approach would be to assume it takes the approval of the Town
Coungcil.

. Political Influence.

An argument in support of the model Merit Commission system is that it
sliminates political influence. Therefore, each system should be examined in light of
the potential for political influence.

A. Motropolitan Board of Police Commissioners

1, Statutory requirements for political diversity of Board members.
2. Board members are required to take an oath that they will not
appoint or remove a member of the police department because
of political affiliation.
B. Morit Commission

1. Statutory requirements for political diversity of Commission
members.

c. Miscellansous

1. Members of the police department may be candidates for
elective office and serve in that office if elected.
2. Lawsuit filed within last month by FOP against City of

Indianapolis is indicative that mode! Merit Commission system
is not a guarantee against all political influence, since the Chief
still has input once the promotion list is submitted by the
Commigsion.

. Job Security

Another argument in support of the model Merit Commission system is job
security or the guarantee of faimess.

A, Metropolitan Board of Police Commissioners

1. Because discipline is govermned by statutory requirements,
police officers are most likely granted a protected property
interest in their employment. This system has not been tested
like the model Merit Commission system, but the arguments
would be analogous.

B. Merit Commission

1. The model Merit Commission system grants the police officers

a protected property interest in their employment.
2. Once the system is adopted, the Town Council cannot revert to
former system because of the rights created.

C. Miscellaneous
1. Indiana is an at-will employment State, so other Town
employees do not automatically have the same rights as maerit
officers.
2. Firefighters for the Town are under a merit system and have a
protected property interest in their empioyment.
. Residency

Residency is an issue that affects cost, so it should he examined when
considering a change in systems.

A. Metropolitan Board of Police Commissionors

http://www.avongov.org/egov/docs/1020273977981 htm
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1. Residency requirements for members of the police department
a. reside within the county in which the Town is located;

b. reside within fifteen (15) miles of the corporate
boundarias of the Town;

c. have adequate means of the fransportation into the
Town; and

d. maintain in their residence telephone service with the
Town.

B..  Merit Commission

1. if IC 36-8-4-2 appiies, members of the police departrment must
reside:

a. within the county in which the Town is located; or
b. in a county that is contiguous to the county in which the
Town is located.

2, Although IC 36-8-4-2 refers to “town,” IC 36-8-4-1 provides that
the chapter only applies to cities.

3. if IC 36-8-4-2 does not apply, residency requirements are the
same as those under the Metropolitan Board of Police
Commissioners.

4. The most conservative approach is to assume that the police
officers under a model Merit Commission system can live in a
contiguous courty, because this is one of the gaps in the law
that has not been tested, but may be challenged.

V. Future of Metropolitan Board of Police Commissioners

Another one of the holes in the statutes surrounding the various police
department governing systems is the fact that they are silent with respect to what
happens to a Metropolitan Board of Police Commissioners in the event a model Merit
Commission is created under the model Merit Commission statutes.

The Safety Board generally makes policy for a police department. The
appointing authority of a town ({the council) is considered the Safety Board of the town.
However, in a town with a Board of Metropolitan Police Commissioners, that Board is
considered the Safety Board of the town for police department purposes.

Because of the manner in which the Board is established, by ordinance, it is
likety that in the event the Town adopts the model Merit Commission system, the
ordinance establishing the Metropolitan Board of Police Commissioners could be
repealed. The powers of the newly created model Merit Commission would clearly
overlap with those of the existing Board. Because they would be duplicative, it would
seem logical that the Metropolitan Board of Commissioners would dissolve. However,
the statute provides no method for eliminating the Board, and therefore, the most
conservative approach, again, would be to presume that the Metropolitan Board of
Police Commigsioners would remain in existence as the Safety Board, rather than the
Town Council.

Vil. Costs

Potential additional costs or cost reductions with respect to changing to the
model Merit Commission system are necessarily a major consideration for the Town
Council.

A, Salary of Metropolitan Board of Police Commissioners plus or vs. per
diem of Merit Commission members.

B. Merit Commission submits a proposed budget to the Council. The

http://www.avongov.org/egov/docs/1020273977981.htm
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Councit “shall” include in its budget “an amount sufficient for the necessary
expenses of the commission.”

C. A performance rating must be made at least once every 6 months for
each member of the police department; Associated costs could include
testing and lost man hours.

D. Bond required for members of Metropolitan Board of Police
Commissioners,

E. Pension - Probably no difference. This is another situation where the
issue of a change in systems has not been addressed by statute. 1C
38-8-8-3(a) provides, “If a town establishes a board of metropolitan
police commissioners, or if a town becomes a city, the municipality
shall participate in the 1977 fund." There is no mention as to what
occurs if a town adopts the model merit system. In checking with
PERF, this was not a situation that they had ever contemplated,
however they were not inclined fo remove members from the 1977
fund.

F. Assuming the residency requirements would change under the model
Merit Commission system, there would be costs associated with the
police officers’ take-home vehicles.

1. Insurance - Frank McCain, the Town's insurance agent, has
stated that there would be little or no increase in the cost of
automobile insurance.

2. Liability - Any time road miles are increased, the Town's
potential liability for property damage or personal injury is
increased.

3. Fuel - potential of $1,000 + per vehicle (See chart provided by
Tom Kiein)

4, Vehicle replacement - Based upon additional mileage, and not
additional risk of liability, the replacement cost over a ten-year
period could exceed $78,000. (See chart provided by Tom
Kiein).

5. Additional wear and tear on vehicles, maintenance, and
replacement paris.

Vill. Conclusion

This report has addressed the major issues to be considered by the Town
Council when making its informed decision. One option not addressed by this report is
the possibility of a merit commission ordinance adopted pursuant to IC 36-1-4-14,
rather than the model merit commission system. Since this option was not contained in
the referendum before the Town Council, | was not requested to include it in this
report. This report has provided you with facts, some arguments, and many issues.
You must reach your own conclusions. | woukd be pleased to answer any questions of
the Town Council.

Page 6 of 6
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Public Events. / Pyublic Documents / Bervices. ! Emall Directory

Comparison: Board of Police Commissioners and back . HOME
Police Merit Board - GOVERNMENT
Date of Record: March 26, 2002 - BUSINESS

- COMMUNITY

- PUBLIC SAFETY
Avon Town Council - RECREATION

6570 E. U.S. Hwy. 36
Avon, Indiana 46123 |

Dear Town Council Members:

Although | do not know the entire history of this issue in this community, 1 do
know enough to know that it has become a very divisive issuae.

| am sure many think that because | was contacted by the Town Manager and
engaged by the Town Council, my report will reflect their views. However, you should
also know that | spent 13 years of my career as an attorney for the City of Indianapolis
and Marion County and one of my clients there was the Police Merit Board.

What both sides may not realize is that my report contains no
recommendations. My engagement was not to make this decision for you. You are the
elected policy makers for this Town. This report attempts to set forth in concise terms

\', the facts and arguments surrounding the Town’s current system of police department
govemnance with that of a model mefrit systam, which you have been asked to consider.
i is meant to be a comparative analysis of the two systems, including issues to be
addressed by the Town Council when considering a change in systems. Whether to
make that change is stricly a poticy decision for the Town Council.

Very truly yours,

Sue A. Beesley

INTRODUCTION

This report is an analysis and not a recommendation. it contains a
comparison of a police department operating with a Metropolitan Board of
Police Commissioners with one operating with the model Police Merit
Commission system. it also attempts to recognize issues for the Town Council
to consider related to any change in systems.

In addition to statutory and case law research, | spoke with and received
information from the following individuals:

Tom Kiein, Avon Town Manager

Jeff Ritorto, Avon Chief of Police

Greg Zusan, President, Avon Town Council

Jodie Woods, General Counsel, Indiana Assn. of Cities and

http://www.avongov.org/egov/docs/1020273977981 .htm 4/13/2009
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he answer is generally no, for

appointed by the city council to run the police department?
at least one, and perhaps two, reasons.

1. Generally, members of governing bodies cannot vote for themselves to become officers
over which they have the power of appointment and supervision.

2. Generally, members of governing bodies cannot be appointed to offices over which they
have the power of appointment and supervision.

As | ung:lefstand the fa

= O

Background

Your city has a private act charter which provides for a weak mayor-council form of
government. A mayor in Tennessee has only those administrative and legislative powers
granted to him by the municipal charter or by general law. [Weil, Roth & Co. v. Mayor and
Aldermen of Newbern, 148 S.W. 680 (Tenn. 1912); Reeder v. Trotter, 215 S.W. 400 (Tenn.
1919); Anderson v. Town of Gainesboro, 17 TAM 12-27 (Tenn. 1992).] The mayor has few
powers under that charter, the result of which is that virtually all of the legislative and
administrative powers reside in the city council as a whole. With particular respect to the
police department, Section 18(12) of the city charter provides that "Said Town Council shall
have the power by ordinance or resolution within the corporate limits of Said Town.... To
regulate the police of the Town...." In other words, the power of regulation of the police
department belongs to the whole board.

Question 1

The city charter is obviously silent on the question of whether a member of the city council
can vote for himself to become a "commissioner" over the police department, because the
charter does not contemplate such an arrangement.

However, in State ex rel. v. Thompson, 246 S.W.2d 59 (Tenn. 1952), the city commission
http://www.mtas.tennessee.edu/KnowledgeBase.nsf/0/F66EA613E30DB1D885256BFF00...  4/13/2009
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i

(actually the city council) of Pans, Tennessee, appointed one of its members the city
manager. The member of the council appointed city manager voted for himself. The main
questions in that case were whether the city council had the authority to appoint one of its
own members the city manager, and whether the city counciilman appointed city manager
vacated the former office by accepting the latter office. However, in addressing those
questions the Court incidentally looked at the question of whether the member of the city
council could vote for himself to become city manager. Citing 42 Am Jur, page 955, section
97 (presently found at 63A Am Jur 2d, Public Officers and Employees, section 100), the
Court said:

So, it is contrary to public policy to permit an officer having an appointing power to use such
power as a means of conferring an office upon himself, or to permit an appointing body to
appoint one of its own members. [Emphasis is mine.]

The Court followed that up with a similar citation from McQuillin on Municipal Corporations
revised Volume 2, page 159, section 477 (presently found in 3 McQuillin, Municipal
Corporations, 3rd Revised ed., sec. 12.75):

Pursuant to the general rule, a council, aithough possessed of the power of appointment
may not select one if its own members as clerk of the council, or as a member of the board
of assessors. For a like reason, a member cannot vote to confirm his own appointment fo
office. [Emphasis is mine.]

it was subsequently held in Jackson v. Hensley, 715 S.W.2d 605 (Tenn. App. 1986) that the
common law could be "overturmed" by statute. There Roberts, a member of the Roane

" County Commission, was elected by the Commission to the office of trustee under a statute
that provided that any member of a county commission who accepted the nomination to that
(and other) offices "automatically” lost his office as commissioner. Quoting Thompson for
the proposition that, "it is contrary to public policy to permit an officer having an appointing
power to use such power as a means of conferring an office upon himself, or to permit an
appointing body to appoint one of its own members," [At 606.] The Court declared that the
effect of the statute:

.... permits county legislative bodies to nominate one of their own members for a vacancy in
office, but prevents the nominee from voting for himself by divesting him of his commission
seat upon his acceptance of the nomination. {At 607.]

Thus, it is clear from Thompson and_Jackson that the general rule is that members of
governing bodies cannot vote for themselves to fill an office over which they have the power
of appointment. That same issue has arisen in Connecticut, Pennsylvania, Indiana, and
New Jersey. The Counrts in those states follow the same general rule. However, the New
Jersey courts make an important exception: Where the statute in question requires the
appointment to be made from among the members of the governing body. There is no such
statute in Tennessee with respect to your city.

Connecticut

In State ex rel. Bergin v. Goodrich, 84 A. 99 (Conn. 1912), Bergin was a member of the city
board of education. The board elected him to the office of clerk of the board, and Bergin

voted for himself. The mayor, who was the presiding officer of the board refused to declare
Bergin elected, arguing that the city charter prohibited the employment by any board of any
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of its members, and required that all officers of the city serve without pay. In holding
Bergin's election illegal, the Court declared that whether or not Bergin was eligible under the
city's charter to serve as school board clerk was irrelevant:

It matters not whether he was eligible or ineligible. He was one of the seven members of the
board; he voted for himself; and without his vote there was no election. He could not be
elected by his own vote, and was not elected. [Citations omitted.] [At 99. ]

In State ex rel. Kenney v. Ranslow, 154 A.2d 526 (Super Ct. Conn. 1959), the Court
declared that the chairman of the board of police commissioners could not vote for himself
to become the chief of police. [However, his election was valid because even without his
vote, he had the requisite majority under Connecticut law.]

Pennsylvania

Members of a town board of supervisors could not vote to appoint themselves members of a
Board of Municipal Authorities on the ground that such votes were against public policy in
Commonwealth ex rel. McCreary v. Major, 22 A.2d 696 (Penn. 1941). Said the Court:

We have no difficulty reaching our conclusion, and are of the opinion that well-established
public policy prohibits respondent and his colleagues from using their official appointing
power as councilmen of the City of Beaver Falls to appoint themselves members of the
Board of Authority. This court said, as early as 1803, in Commonwealth v. Douglass, 1 Bin.
77, 84: "One having a discretionary authority to appoint a fit person to a public office
appointing himself seems a solecism in terms; and it cannot be deemed the fulfilment of his
duty." [At 688.]

In Coltar v. Warminister Township, 302 A.2d 859 (Pa. Cmnwith. 1973), members of the
board of town supervisor could not vote for themselves to become directors of various town
functions, principally because there was a township manager, and the office of township
manager and township supervisor were incompatible offices under statute. But the Court,
citing Major, added an additional reason: "It is against public policy, in the absence of
specific legislative authorization, for a public official to appoint himself to another public
office." [At 862.]

The trustees of several county townships elected one of the trustees '_the superintendent of

schools, and the trustee voted for himself in Hornung v. State ex rel. Gamble, 19 N.E. 151
(Ind. 1888). In holding the election illegal, the Court declared, that:

A public officer is impliedly bound to exercise the powers conferred on him with
disinterested skill, zeal, and diligence, and primarily for the benefit of the public. It is also the
duty of the public officer having the appointing power to make the best available
appointment, and, in such a case, the right of appointment is not in any sense the property
of the officer possessing appointing power. It is the duty of the law to secure the utmost
freedom from personal interest or undue influence in the section of public officers, whether
elective or appointive. [At 153.]
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: and declared that, "We concur in both of the
ache rthe Supreme Court of Oregon, and consequently feel
constramed to hold that Homung s vote for himself for the office of county superintendent
was contrary to public policy, and for that reason an utterly illegal vote." [At 154.]

New Jersey

A member of a city council could not vote to accept his own resignation in Steven ex rel.
Kuberski v. Haussermann, 172 A. 738 (N.J. 1934), because:

Generally, public policy forbids the participation of a member of a municipal governing body
in any matter before it which directly or immediately affects him individually. Considerations
of public police require the acceptance of a resignation to make it effective. This
requirement is designed to safeguard the public interest, and it follows, as a necessary
consequence, that the officer tendering his resignation cannot participate in the proceedings
or action taken thereon. In the clash of interests--those of the public and the officer who
seeks to resign his post--the action to be taken must be determined by a disinterested body.
[At 741 .

Citing Haussermann and a number of other New Jersey cases, the New Jersey Supreme
Court held that the mayor could not vote for himself to become.a member of the city’s water
commission in Grimes v. Miller, 175 A. 152 (N.J. 1934), on the ground that the mayor was
"disqualified from participation in his own election because of his self-interest." That was
true, said the Court, even in the absence of a statutory prohibition on self-voting.

A member of a city council could not vote for himself to become a member of a joint sewer
commission [of which several cities were a part] in Hazlet Township Committee v. Morales,
289 A.2d 563 (N.J. Law Div. 1972). Under New Jersey law the member of the city council
was authorized to be appointed a member of the joint sewer commission; however, he could
not vote to appoint himself to that position. The Court reasoned that a municipal official in
such a situation was not likely to act purely out of undivided loyalty to the public.

But a New Jersey court created an exception in Skarbnik v. Spina, 308 A.2d 390 (N.J. Law
Div. 1973). At a meeting of the city council in that case, Bonnet, voting for himself, was
elected council president, and Spina, voting for himself, was elected the city council
representative to the joint sewer authority. Without their self-votes, Bonnet and Spina would
not have been elected to their respective offices. However, their votes were valid for three
reasons, only one of which is pertinent to your city: In Hazlet the statute permitted rather
than required the appointment to the sewer authority to be made from among the members
of the city council. However, the statute governing election to the office of council president,
and the statute governing the election to the joint sewer authority both required the election
to those offices be made from the members of the city council. As indicated above, there is
no statute even providing for the election of "commissioners"” in your city, let alone requiring
them to be made from the membership of the city council.

Finally, the Court reiterated the basic rule prohibiting self-votes on the part of members of
governing bodies (and the exception to that rule), in Gayder v. Spiotta, 503 A.2d 348 (N.J.
Super. A.D. 1985)
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We are in full agreement with the trial judge’s initial premise that a public official may not
exercise his office to confer a personal benefit upon himself. Nor can there be any doubt as
to the corollary principle that a member of a municipal governing body may not, therefore,
vote to appoint himself to another office or position. [Citations omitted.] [At 351-52.]

Both of the Tennessee cases of Thompson and of Jackson, and all of the cases from other
jurisdictions, are unanimous that the rule against local government governing bodies voting
for themselves to fill offices was designed to prevent self-interest from governing
appointments to fill those offices, and most of the cases speak of self-interest at least partly
in pecuniary terms. However, it is also clear from those cases that a pecuniary interest is
not the only self-interest that rule is designed to prevent; even if the offices involved in those
cases had not been paid offices, the public policy would have operated to deny self-votes to
fill them. With respect to Thompson, it is difficult to argue that it would have gone any other
way even had not the office of city manager involved additional compensation.

Question 2

It seems clear to me that neither the city charter nor Thompson, contemplate that individual
council members serve as "commissioners” of departments as they do under the
commission form of government. [In Thompson, the City of Paris was chartered under the
general law manager-commission charter. However, the title of that charter and of the
members of the governing body are misnomers. The charter provides for a manager-council
form of government, and for “commissioners” who are actually council members, rather than
for a commission form of government in which the commissioners are true department
heads.] As pointed out above, in Thompson the city commission (council) appointed one of
its members to the position of city manager. With respect to the relationship of those offices,
the Court said:

Of course, it was not the intention of Legislature to permit the City Manager to be one of the
five members of the Board which determines whether or not he shall be discharged for
cause, or without cause after twelve months, or, as a member of the Board, to accept or
reject to modify his own recommendations made as City Manager, or, as a member of the
Board, to direct and supervise himself as City Manager in the administration of the affairs of
the City. This statement of the situation seems conclusive of the fact that the two offices are
completely incompatible.

As heretofore stated, the statute (the Charter of Paris) expressly provided that "the board of
commissioners shall appoint and fix the salary of the city manager.” The Legislature, in
enacting this statute, knew that each commissioner is a trustee charged with utmost fidelity
to his cestui que trust, the City of Paris, and that each commissioner could not with due
fidelity mingle his personal interests and affairs with his duties as such trustee, human
nature being what it is. Therefore, when this statute provided that the commissioners should
fix the salary of the City Manager it did by necessary implication forbid the board from
appointing one of its own members to that office. No other effect can logically be given this
provision of the statute. [At 61.]

Similarly, it was not the intention of the Legislature that members of the city council be
department heads. Section 13 of the city charter also gives the marshal (police chief) certain
duties, and provides that he "shall perform such other duties that may be imposed upon him
by the Town Council." It takes a leap of imagination to translate that provision into a
commission form of government where a council member runs the police (or any other)
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department. As the city councilman appointed city manager could not maintain his fidelity to
the office of city councilman in Thompson, so the city councilmen of your city appointed to
head departments could not maintain fidelity to the office of councilman, for most of the
same reasons.

The Thompson Court's holding that the positions of city commissioner (councilman) and city
manager were incompatible offices was certainly broad enough to cover a variety of offices
and even employments, both paid and unpaid. | think it is clear that both your city charter
and Thompson wouid prohibit the board's self-appointment to head departments, and
probably other offices and employments, both paid and unpaid, or even self-appointment
over the actual administration of any departments.

Sincerely,

Sidney D. Hemsley
Senior Law Consultant

SDH/

Please remember that these legal opinions were witten based on the facts of a given city ata
certain time. The laws referenced in any opinion may have changed or may not be applicable
to your city or circumstances.

Always consult with your city attorney or an MTAS consultant before taking any action based
on information contained in this database.
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